
 

 

 
 

 

FIRST SECTION 

DECISION 

Application no. 3890/11 

Sofia POVSE and Doris POVSE 

against Austria 

The European Court of Human Rights (First Section), sitting on 18 June 

2013 as a Chamber composed of: 

 Isabelle Berro-Lefèvre, President, 

 Elisabeth Steiner, 

 Khanlar Hajiyev, 

 Mirjana Lazarova Trajkovska, 

 Julia Laffranque, 

 Linos-Alexandre Sicilianos, 

 Erik Møse, judges, 

and Søren Nielsen, Section Registrar, 

Having regard to the above application lodged on 18 January 2011, 

Having regard to the observations submitted by the respondent 

Government and the observations in reply submitted by the applicants, 

Having regard to the comments submitted by the Italian Government, 

Having deliberated, decides as follows: 

THE FACTS 

1.  The first applicant, Ms Sofia Povse, born in 2006, is an Austrian and 

Italian national. The second applicant, Ms Doris Povse, born in 1976, is an 

Austrian national. The applicants live in Berndorf (Austria). They were 

represented before the Court by Mr F. Beglari, a lawyer practising in 

Judenburg. 
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2.  The Austrian Government (“the Government”) were represented by 

their Agent, Ambassador H. Tichy, Head of the International Law 

Department of the Federal Ministry for European and International Affairs. 

A.  The circumstances of the case 

3.  The facts of the case, as submitted by the parties, may be summarised 

as follows. 

4.  In 2005 the second applicant, who had been living and working in 

Italy for a couple of years, entered into a relationship with M.A., an Italian 

national. From September 2006 they lived together in M.A.’s apartment in 

the Vittorio Veneto community. The first applicant, born in December 2006, 

is the couple’s daughter. Under Italian law the second applicant and M.A. 

had joint custody of her. 

5.  The relationship between M.A. and the second applicant deteriorated. 

In December 2007 they had a violent dispute during which M.A. allegedly 

hit the second applicant in the face. The second applicant did not report this 

incident to the Italian police. In January 2008, following a further dispute 

during which M.A. allegedly picked up the first applicant and shook her 

violently and spat at the second applicant, the applicants left M.A.’s 

apartment. 

6.  On 4 February 2008 M.A. requested the Venice Youth Court 

(tribunale per i minorenni di Venezia) to award him sole custody of the first 

applicant and to issue a travel ban prohibiting her from leaving Italy without 

his consent. 

7.  On 8 February 2008 the applicants travelled to Austria, where they 

took up residence with the second applicant’s parents. It appears that on the 

same day the Venice Youth Court issued a travel ban in respect of the first 

applicant. 

8.  On 23 May 2008 the Venice Youth Court lifted the travel ban in 

respect of the first applicant, granted preliminary joint custody of the child 

to both parents, and authorised her residence with her mother in Austria, 

having regard to her young age and close relationship with her mother. It 

also appointed an expert who was entrusted with the task of collecting the 

necessary information for a final decision on custody. Moreover, the court 

granted M.A. access rights twice a month in a neutral location, noting that 

the meetings should alternate between Italy and Austria and that the dates 

and arrangements should be agreed with the expert. 

9.  Between October 2008 and June 2009 M.A. met his daughter fifteen 

times at a family centre in Knittelfeld. According to the respondent 

Government, M.A. then declared that he would not visit his daughter any 

more, and he did not attend any meetings after June 2009. The Government 

also submitted that the second applicant cooperated with the expert 

appointed by the Venice Youth Court. 
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1.  Proceedings under the 1980 Hague Convention on the Civil Aspects 

of International Child Abduction (“the Hague Convention”) and 

proceedings in Austria concerning custody of the first applicant 

10.  M.A. requested the first applicant’s return under the Hague 

Convention. His request was forwarded via the respective central authorities 

in Italy and Austria to the Leoben District Court (Bezirksgericht), where the 

proceedings began on 19 June 2008. Subsequently, the court appointed an 

expert. 

11.  Meanwhile, on 6 June 2008 the Judenburg District Court, at the 

second applicant’s request, granted an interim injunction against M.A. 

prohibiting him from contacting the applicants for three months. The court 

noted that M.A. had sent the second applicant more than 240 threatening 

text messages, had called her by phone up to fifty times per day and had 

sent her an e-mail showing a video of the post-mortem of a female corpse. 

The court also noted that M.A. had not responded to its request to submit 

his arguments. 

12.  On 3 July 2008 the Leoben District Court dismissed M.A.’s request 

for the return of the child under the Hague Convention. Referring to the 

expert’s opinion and having regard to the very young age of the first 

applicant, the court found that her return would constitute a grave risk for 

her within the meaning of Article 13(b) of the Hague Convention. The 

psychological expert opinion dated 1 July 2008 had shown a stable and 

loving relationship between mother and child and had warned that the 

child’s separation from her main caregiver would traumatise her and 

endanger her psychological development. 

13.  On 1 September 2008 the Leoben Regional Court (Landesgericht) 

set aside that decision because M.A. had not been duly heard in the 

proceedings. 

14.  On 21 November 2008 the Leoben District Court, having heard 

M.A., again dismissed his application for the first applicant’s return, 

referring to the Venice Youth Court’s decision of 23 May 2008. 

15.  On 7 January 2009 the Leoben Regional Court dismissed an appeal 

by M.A., finding that the first applicant’s return to her father and her 

separation from her mother would entail a grave risk of psychological harm 

within the meaning of Article 13(b) of the Hague Convention. 

16.  Meanwhile, in March 2009 the second applicant brought 

proceedings before the Judenburg District Court requesting to be awarded 

sole custody of the first applicant. 

17.  On 26 May 2009 the Judenburg District Court held that it had 

jurisdiction with regard to custody, access and alimony issues in respect of 

the first applicant by virtue of Article 15(5) of EU Regulation 2201/2003 of 

27 November 2003 concerning jurisdiction and the recognition and 

enforcement of judgments in matrimonial matters and the matters of 

parental responsibility (“the Brussels IIa Regulation”). 
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18.  On 25 August 2009 the same court granted preliminary sole custody 

to the second applicant, referring to the child’s close link with Austria and a 

danger to her well-being upon a possible return to Italy. 

19.  On 8 March 2010 the Judenburg District Court awarded the second 

applicant sole custody of the first applicant. 

2.  Proceedings under the Brussels IIa Regulation concerning the 

enforcement of the Venice Youth Court’s judgment of 10 July 2009 

20.  In the meantime, on 9 April 2009 M.A. made an application to the 

Venice Youth Court for the first applicant’s return under Article 11(8) of the 

Brussels IIa Regulation. 

21.  In its judgment of 10 July 2009, the Venice Youth Court, having 

held a hearing, ordered the first applicant’s return to Italy. The child would 

live with her mother, the second applicant, should the latter decide to return 

to Italy with her. In that case the Vittorio Veneto social services were 

required to provide accommodation to the applicants. Moreover, a 

programme for the exercise of M.A.’s access rights would have to be 

established. If the second applicant did not wish to return to Italy, the first 

applicant was to stay with her father. 

22.  The Venice Youth Court found that it remained competent to deal 

with the case, as the Judenburg District Court had wrongly determined its 

jurisdiction under Article 15(5) of the Brussels IIa Regulation. It noted that 

its previous decision of 23 May 2008 had been designed as a temporary 

measure in order to re-establish contact between the first applicant and her 

father through access rights and to obtain a basis for an expert opinion for 

the decision on custody. However, the second applicant had failed to co-

operate with the appointed expert and had refused a programme of access 

rights for the father prepared by the expert. The latter had stated in her 

preliminary opinion that she was not in a position to answer all questions 

relating to the child’s best interests in a satisfactory manner. 

23.  It appears that the second applicant made written submissions in the 

proceedings before the Venice Youth Court and was represented by counsel 

at the hearing. 

24.  On 21 July 2009 the Venice Youth Court issued a certificate of 

enforceability under Article 42 of the Brussels IIa Regulation. 

25.  On 22 September 2009 M.A. requested the enforcement of the return 

order. 

26.  On 12 November 2009, the Leoben District Court dismissed M.A.’s 

request. It noted that the second applicant was not willing to return to Italy 

with the first applicant. However, the first applicant’s return to Italy without 

her mother would constitute a grave risk for the child within the meaning of 

Article 13(b) of the Hague Convention. 



POVSE v. AUSTRIA DECISION  5 

27.  On 20 January 2010 the Leoben Regional Court quashed that 

decision and granted M.A.’s request for the enforcement of the Venice 

Youth Court’s order to return the child. 

28.  The Leoben Regional Court noted that under Article 11(8) of the 

Brussels IIa Regulation a judgment refusing return under Article 13 of the 

Hague Convention was not relevant where the court which was competent 

pursuant to the Brussels IIa Regulation had ordered the child’s return in a 

subsequent judgment. It confirmed that the Venice Youth Court had been 

competent to issue the judgment of 10 July 2009, as the second applicant 

had unlawfully removed the first applicant from Italy and M.A. had 

immediately requested her return. Moreover, M.A. had submitted a 

certificate of enforceability under Article 42 of the Brussels IIa Regulation 

in respect of the judgment at issue. The Austrian courts therefore had to 

recognise the judgment and to enforce it. They did not have to establish 

anew whether the first applicant’s return would be against her best interests. 

In any event, there was no indication that the circumstances had changed 

since the Venice Youth Court had given its judgment. It was for the court of 

first instance to order appropriate measures of enforcement. 

29.  The second applicant lodged an appeal on points of law with the 

Supreme Court (Oberster Gerichtshof). She submitted, in particular, that the 

Austrian courts were competent to deal with custody matters concerning the 

first applicant by virtue of Article 10(b) subparagraph (iv) of the Brussels 

IIa Regulation, as the Venice Youth Court had accepted the child’s 

residence in Austria in its decision of 23 May 2008. Moreover, the return 

order of the Venice Youth Court of 10 July 2009 did not fall under Article 

11(8) of that Regulation as it did not contain a decision on custody. Further, 

that judgment had not taken the child’s best interests into account. The 

transfer of preliminary sole custody to the second applicant by the decision 

of the Judenburg District Court of 26 May 2009 prevented the enforcement 

of the return order pursuant to Article 47(2) of the Brussels IIa Regulation. 

Finally, the circumstances had changed after the Venice Youth Court had 

issued its judgment of 10 July 2009 in that M.A. had refused to exercise his 

access rights. The first applicant had therefore not seen her father since mid-

2009. The enforcement of the return order would therefore violate the 

child’s best interests. 

30.  On 20 April 2010, the Supreme Court requested a preliminary ruling 

by the Court of Justice of the European Union (CJEU), submitting a number 

of questions concerning the application of the Brussels IIa Regulation. 

31.  On 1 July 2010 the CJEU issued a preliminary ruling (C-211/10 

PPU) confirming the jurisdiction of the Italian courts in the case and the 

enforceability of the Venice Youth Court’s judgment of 10 July 2009. It 

found, in particular, that 

(1) a provisional measure [as the one issued by the Venice Youth Court 

in 2008] did not constitute a ‘judgment on custody that does not entail the 
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return of the child’ within the meaning of Article 10(b) subparagraph (iv) of 

the Brussels IIa Regulation and could not be the basis of a transfer of 

jurisdiction to the courts of the Member State to which the child had been 

unlawfully removed; 

(2) Article 11(8) of the Regulation applied to a judgment of the court 

with jurisdiction ordering the return of the child, even if it was not preceded 

by a final judgment of that court relating to rights of custody of the child; 

(3) Article 47(2) subparagraph (2) of the Regulation had to be interpreted 

as meaning that a judgment delivered subsequently by a court of the 

Member State of enforcement which awarded provisional rights of custody, 

could not preclude enforcement of a certified judgment delivered previously 

by the court which had jurisdiction in the Member State of origin and had 

ordered the return of the child; 

(4) enforcement of a certified judgment [ordering the child’s return] 

could not be refused by the Member State of enforcement because, as a 

result of a subsequent change of circumstances, it might be seriously 

detrimental to the best interests of the child. Such a change had to be 

pleaded before the court which had jurisdiction in the Member State of 

origin which also had to hear any application to suspend the enforcement of 

its judgment. 

32.  On 13 July 2010 the Supreme Court dismissed the second 

applicant’s appeal on points of law. It noted that according to the CJEU’s 

ruling the Austrian courts’ only task was to take the necessary steps for the 

enforcement of the return order, without proceeding to any review of the 

merits of the decision. If the second applicant asserted that the 

circumstances had changed since the Venice Youth Court had given its 

judgment, she had to apply to that court, which would also be competent to 

grant such an application suspensive effect. 

33.  On 31 August 2010 the Venice Youth Court refused to grant a 

request by the second applicant for the enforcement of its judgment of 

10 July 2009 to be stayed. Referring to that decision, M.A. requested the 

Leoben District Court to order the first applicant’s return to Italy. 

34.  On 17 February 2011 the Leoben District Court requested M.A. to 

submit evidence that appropriate accommodation would be [made] available 

to the applicants [by the social services of the Vittorio Veneto community], 

as required by the Venice Youth Court’s judgment of 10 July 2009. 

3.  Proceedings under the Brussels IIa Regulation concerning the 

enforcement of the Venice Youth Court’s judgment of 23 November 

2011 

35.  By a judgment of 23 November 2011 the Venice Youth Court 

withdrew the second applicant’s custody rights and awarded sole custody of 

the first applicant to her father, M.A. It further ordered the first applicant’s 

return to her father in Italy, to reside with him in the Vittorio Veneto 
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community. The court ordered the Vittorio Veneto social services – if need 

be in co-operation with the neuro-psychiatric service of the local health 

authority – to see to maintaining contact between the first and the second 

applicants and to give the first applicant linguistic and pedagogic support 

for her integration into her new family and social environment. 

36.  The Venice Youth Court referred to its decision of 23 May 2008, 

which had aimed at preserving the first applicant’s relationship with her 

mother while re-establishing contact with her father, noting that such 

attempts had failed owing to lack of co-operation from the second applicant. 

It had therefore ordered the first applicant’s return to Italy in its judgment of 

10 July 2009. It further considered that the second applicant had unlawfully 

removed the first applicant to Austria and had subsequently deprived her of 

having any contact with her father without good reason. She had thus acted 

against the child’s best interests. It therefore found that sole custody was to 

be awarded to the father. Since so far any attempts to establish contact step 

by step had failed, the first applicant was to reside with him immediately. 

The court noted that this would entail a difficult transition for the first 

applicant but considered that the damage of growing up without her father 

would weigh even heavier. The court considered that the social services 

would have to give the first applicant pedagogical and linguistic support to 

settle in her new family and social environment and to maintain contact with 

her mother. Finally, the court considered that the first applicant’s return 

would not entail any grave risk of psychological or physical harm within the 

meaning of Article 11 of the Brussels IIa Regulation, which in turn referred 

to Article 13 of the Hague Convention. 

37.  The second applicant did not appeal against the judgment. 

38.  On 19 March 2012 M.A. notified the Leoben District Court of the 

Venice Youth Court’s judgment of 23 November 2011. He also submitted a 

certificate of enforceability under Article 42 of the Brussels IIa Regulation. 

39.  On 3 May 2012 the Leoben District Court dismissed M.A.’s request 

for the order of the first applicant’s return. It considered that he had failed to 

submit proof that appropriate accommodation would be available for the 

first and second applicants upon their return. 

40.  M.A. appealed. He submitted, in particular, that the Venice Youth 

Court’s judgment of 23 November 2011 had granted him sole custody of the 

child and had ordered her return to Italy, where she would reside with him. 

41.  On 15 June 2012 the Leoben Regional Court allowed M.A.’s appeal 

and ordered the second applicant to hand over the first applicant to her 

father M.A. within fourteen days, noting that enforcement measures would 

be taken in case of failure to comply. 

42.  The Regional Court found that the condition that appropriate 

accommodation be made available to the applicants was no longer valid: in 

its judgment of 23 November 2011 the Venice Youth Court had awarded 

sole custody of the first applicant to M.A. and had ordered that she return to 
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reside with him. M.A. had submitted that judgment, together with a 

certificate of enforceability under Article 42 of the Brussels IIa Regulation. 

The second applicant’s obligation to return the first applicant to her father 

thus resulted directly from the Venice Youth Court’s judgment of 

23 November 2011. Finally, the Leoben Regional Court noted that the 

custody decision of the Judenburg District Court of 8 March 2010 could not 

prevent the enforcement of the Venice Youth Court’s judgment. The latter 

had retained its competence to rule on custody, as the second applicant had 

unlawfully removed the first applicant to Austria and M.A. had made a 

timely request for her return under Article 10 of the Brussels IIa Regulation. 

43.  The second applicant did not comply with the return order. She 

lodged an extraordinary appeal on points of law with the Supreme Court. 

44.  On 13 September 2012 the Supreme Court rejected the second 

applicant’s extraordinary appeal on points of law as the case did not raise an 

important legal issue. It noted that the return order had become final and 

was enforceable. The first-instance court now had no other task than to 

define the steps to be taken to enforce the return order. The CJEU had 

clarified that where there was a certificate of enforceability under 

Article 42 (1) of the Brussels IIa Regulation, the requested court had to 

proceed to the enforcement. Any questions relating to the merits of the 

return decision, in particular the question whether the requirements for 

ordering a return were met, had to be raised before the courts of the 

requesting State in accordance with the laws of that State. Consequently, 

any change in circumstances affecting the question whether a return would 

endanger the child’s well-being had to be raised before the competent court 

of the requesting State. The second applicant’s argument that the first 

applicant’s return would lead to serious harm for the child and entail a 

violation of Article 8 of the Convention was therefore not relevant in the 

proceedings before the Austrian courts but had to be raised before the 

competent Italian courts. 

45.  On 1 October 2012 the Leoben District Court held that it was not 

competent to conduct the enforcement proceedings and transferred the case 

to the Wiener Neustadt District Court, due to a change of the applicants’ 

place of residence. 

46.  On 4 October 2012 the Wiener Neustadt District Court issued a 

decision on the next steps to be taken in the enforcement proceedings. The 

judge noted, in particular, that a continuation of the path chosen by both 

parents, namely the use of the child in the conflict between them, would 

lead to the child’s traumatisation, especially if the parents’ unbending 

position eventually led to an enforcement of the return order by coercive 

measures as a last resort. He noted that the best interests of the child 

required the parents to reach a workable compromise. The judge therefore 

proposed that a hearing in the presence of both parents be organised in order 

to seek a constructive solution. Accordingly, he requested both parents to 
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indicate within two weeks whether they were ready to participate in the 

proposed meeting. The judge further noted that if the parents were not 

willing to participate in the hearing, the enforced return of the child would 

be arranged. In this context the judge stated that any trauma suffered by the 

first applicant because of such enforcement would then have to be laid at the 

door of the parents. Moreover, the child’s father would be required to find a 

way to deal with the trauma caused to the child. 

47.  On 16 October 2012 M.A. informed the Wiener Neustadt District 

Court that he was not ready to participate in a hearing with the second 

applicant, but wanted to arrange the return of the child with the least 

traumatic impact possible. He therefore suggested that he come to Austria 

with his parents to pick up the child or, alternatively, that the second 

applicant travel to Italy with the child to hand her over. He therefore 

requested the second applicant to either fix a pick-up date in Austria or to 

inform him of a date when she would bring the child to Italy. 

48.  On 23 October 2012 the second applicant informed the District 

Court that she was ready to take part in the proposed hearing. She also 

informed the court that she had appealed against the decision which had 

transferred the case from the Leoben District Court to the Wiener Neustadt 

District Court. Consequently, the decision establishing the Wiener Neustadt 

District Court’s competence had not become final. She therefore requested 

the court to await the decision on her appeal before taking any further steps. 

49.  Finally, the second applicant argued that if enforcement measures 

had to be taken, they must be taken in accordance with Austrian law 

pursuant to Article 47 of the Brussels IIa Regulation. Austrian law, namely 

section 110(3) of the Non-Contentious Proceedings Act, allowed the court 

to refrain from an enforcement if the child’s interests were at risk. The 

second applicant drew attention to the fact that the first applicant, who was 

about six years old, had not seen her father since mid-2009 and did not 

speak Italian, while M.A. did not speak German. A return as envisaged by 

M.A. would traumatise the child, as would the application of any coercive 

measures. The only way of avoiding this was to build up the relationship 

between the first applicant and her father step by step. She therefore 

requested the Wiener Neustadt District Court to order M.A. to come to 

Austria as often as was necessary to establish a relationship with the child 

and to organise her return to Italy without having recourse to coercive 

measures. 

50.  In a decision of 20 May 2013 the Wiener Neustadt District Court 

ordered the second applicant to hand over the child to her father by 7 July 

2013 and stated that in case of failure to comply coercive measures would 

be applied. The District Court noted that it was for the second applicant to 

choose whether she would accompany her daughter to Italy or whether she 

would fix a date within that time-limit for the father to pick up the child in 

Austria. Furthermore, the District Court referring to the Supreme Court’s 
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judgment of 13 September 2012, repeated that it was for the Italian courts to 

examine any question relating to the child’s well-being. It noted finally, that 

the deadline for handing over the child had been fixed in such a way as to 

allow her to finish the school year in Austria. 

4.  The applicants’ current family situation 

51.  Since their arrival in Austria in February 2008 the first applicant has 

been living with the second applicant. In 2009 the second applicant entered 

into a relationship with a new partner. She gave birth to a son in March 

2011. The second applicant, her new partner and the two children are living 

in a common household. It appears that the first applicant does not speak 

Italian and has not seen her father since mid 2009. 

5.  Criminal proceedings against the second applicant in Italy 

52.  Two sets of criminal proceedings are pending against the second 

applicant before the Treviso Court. In the first set of proceedings 

(no. 4983/09), she is accused of removal of a minor and failure to comply 

with court orders. The second set of proceedings (no. 8927/11) concerns 

charges of abduction of a minor to another country. 

B.  Relevant international law, European Union law and domestic 

law 

1.  The Hague Convention on the Civil Aspects of International Child 

Abduction of 25 October 1980 

53.  The relevant provisions of the Hague Convention read as follows: 

Article 1 

“The objects of the present Convention are: 

(a)  to secure the prompt return of children wrongfully removed to or retained in any 

Contracting State; and 

(b)  to ensure that rights of custody and of access under the law of one Contracting 

State are effectively respected in the other Contracting States.” 

Article 3 

“The removal or the retention of a child is to be considered wrongful where: 

(a)  it is in breach of rights of custody attributed to a person, an institution or any 

other body, either jointly or alone, under the law of the State in which the child was 

habitually resident immediately before the removal or retention; and 

(b)  at the time of removal or retention those rights were actually exercised, either 

jointly or alone, or would have been so exercised but for the removal or retention. 
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The rights of custody mentioned in sub-paragraph (a) above may arise in particular 

by operation of law or by reason of a judicial or administrative decision, or by reason 

of an agreement having legal effect under the law of that State.” 

Article 4 

“The Convention shall apply to any child who was habitually resident in a 

Contracting State immediately before any breach of custody or access rights. The 

Convention shall cease to apply when the child attains the age of 16 years.” 

Article 11 

“The judicial or administrative authorities of Contracting States shall act 

expeditiously in proceedings for the return of children. 

If the judicial or administrative authority concerned has not reached a decision 

within six weeks from the date of commencement of the proceedings, the applicant or 

the Central Authority of the requested State, on its own initiative or if asked by the 

Central Authority of the requesting State, shall have the right to request a statement of 

the reasons for the delay. ...” 

Article 12 

“Where a child has been wrongfully removed or retained in terms of Article 3 and, 

at the date of the commencement of the proceedings before the judicial or 

administrative authority of the Contracting State where the child is, a period of less 

than one year has elapsed from the date of the wrongful removal or retention, the 

authority concerned shall order the return of the child forthwith. 

The judicial or administrative authority, even where the proceedings have been 

commenced after the expiration of the period of one year referred to in the preceding 

paragraph, shall also order the return of the child, unless it is demonstrated that the 

child is now settled in its new environment. 

Where the judicial or administrative authority in the requested State has reason to 

believe that the child has been taken to another State, it may stay the proceedings or 

dismiss the application for the return of the child.” 

Article 13 

“Notwithstanding the provisions of the preceding Article, the judicial or 

administrative authority of the requested State is not bound to order the return of the 

child if the person, institution or other body which opposes its return establishes that: 

... 

(b)  there is a grave risk that his or her return would expose the child to physical or 

psychological harm or otherwise place the child in an intolerable situation. 

The judicial or administrative authority may also refuse to order the return of the 

child if it finds that the child objects to being returned and has attained an age and 

degree of maturity at which it is appropriate to take account of its views. 

In considering the circumstances referred to in this Article, the judicial and 

administrative authorities shall take into account the information relating to the social 

background of the child provided by the Central Authority or other competent 

authority of the child’s habitual residence.” 
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2.  Council Regulation (EC) No. 2201/2003 of 27 November 2003 

54.  The relevant provisions of Council Regulation (EC) No. 2201/2003 

of 27 November 2003 concerning jurisdiction and the recognition and 

enforcement of judgments in matrimonial matters and the matters of 

parental responsibility (“Brussels IIa Regulation”)[, repealing Regulation 

(EC) No. 1347/2000,] read as follows: 

Preamble 

“(17) In cases of wrongful removal or retention of a child, the return of the child 

should be obtained without delay, and to this end the Hague Convention of 25 

October 1980 would continue to apply as complemented by the provisions of this 

Regulation, in particular Article 11. The courts of the Member State to or in which the 

child has been wrongfully removed or retained should be able to oppose his or her 

return in specific, duly justified cases. However, such a decision could be replaced by 

a subsequent decision by the court of the Member State of habitual residence of the 

child prior to the wrongful removal or retention. Should that judgment entail the 

return of the child, the return should take place without any special procedure being 

required for recognition and enforcement of that judgment in the Member State to or 

in which the child has been removed or retained. 

... 

(21) The recognition and enforcement of judgments given in a Member State should 

be based on the principle of mutual trust and the grounds for non-recognition should 

be kept to the minimum required. 

... 

(23) The Tampere European Council considered in its conclusions (point 34) that 

judgments in the field of family litigation should be ‘automatically recognised 

throughout the Union without any intermediate proceedings or grounds for refusal of 

enforcement’. This is why judgments on rights of access and judgments on return that 

have been certified in the Member State of origin in accordance with the provisions of 

this regulation should be recognised and enforceable in all other Member States 

without any further procedure being required. Arrangements for the enforcement of 

such judgments continue to be governed by national law.” 

Article 1 

“1. This Regulation shall apply, whatever the nature of the court or tribunal, in civil 

matters relating to: 

(a)  divorce, legal separation or marriage annulment; 

(b)  the attribution, exercise, delegation, restriction or termination of parental 

responsibility. 

2.  The matters referred to in paragraph 1(b) may, in particular, deal with: 

(a)  rights of custody and rights of access; 

(b)  guardianship, curatorship and similar institutions; 

(c)  the designation and functions of any person or body having charge of the child’s 

person and property, representing or assisting the child; 



POVSE v. AUSTRIA DECISION  13 

(d)  the placement of the child in a foster family or in institutional care; 

(e)  measures for the protection of the child relating to the administration, 

conservation or disposal of the child’s property. 

...” 

Article 10 

“In case of wrongful removal or retention of the child, the courts of the Member 

State where the child was habitually resident immediately before the wrongful 

removal or retention shall retain their jurisdiction until the child has acquired a 

habitual residence in another Member State and: 

(a)  each person, institution or other body having rights of custody has acquiesced in 

the removal or retention; 

or 

(b)  the child has resided in that other Member State for a period of at least one year 

after the person, institution or other body having rights of custody has had or should 

have had knowledge of the whereabouts of the child and the child is settled in his or 

her new environment and at least one of the following conditions is met: 

(i)  within one year after the holder of rights of custody has had or should have 

had knowledge of the whereabouts of the child, no request for return has been 

lodged before the competent authorities of the Member State where the child has 

been removed or is being retained. 

(ii)  a request for return lodged by the holder of rights of custody has been 

withdrawn and no new request has been lodged within the time limit set in 

paragraph (i); 

(iii)  a case before the court in the Member State where the child was habitually 

resident immediately before the wrongful removal or retention has been closed 

pursuant to Article 11 (7); 

(iv)  a judgment on custody that does not entail the return of the child has been 

issued by the courts of the Member State where the child was habitually resident 

immediately before the wrongful removal or retention.” 

Article 11 

“1.  Where a person, institution or other body having rights of custody applies to the 

competent authorities in a Member State to deliver a judgment on the basis of the 

Hague Convention of 25 October 1980 on the Civil Aspects of International Child 

Abduction (hereinafter ‘the 1980 Hague Convention’), in order to obtain the return of 

a child that has been wrongfully removed or retained in a Member State other than the 

Member State where the child was habitually resident immediately before the 

wrongful removal or retention, paragraphs 2 to 8 shall apply. 

2.  When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be 

ensured that the child is given the opportunity to be heard during the proceedings 

unless this appears inappropriate having regard to his or her age or degree of maturity. 

3.  A court to which an application for return of a child is made as mentioned in 

paragraph 1 shall act expeditiously in proceedings on the application, using the most 

expeditious procedures available in national law. 
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Without prejudice to the first subparagraph, the court shall, except where 

exceptional circumstances make it impossible, issue its judgment no later than six 

weeks after the application is lodged. 

4.  A court cannot refuse to return a child on the basis of Article 13b of the 1980 

Hague Convention if it is established that adequate arrangements have been made to 

secure the protection of the child after his or her return. 

5.  A court cannot refuse to return a child unless the person who requested the return 

of the child has been given an opportunity to be heard. 

6.  If a court has issued an order on non-return pursuant to Article 13 of the 1980 

Hague Convention, the court must immediately either directly or through its central 

authority, transmit a copy of the court order on non-return and of the relevant 

documents, in particular a transcript of the hearings before the court, to the court with 

jurisdiction or central authority of the Member State where the child was habitually 

resident immediately before the wrongful removal or retention, as determined by 

national law. The court shall receive all the mentioned documents within one month 

of the date of the non-return order. 

7.  Unless the courts in the Member State where the child was habitually resident 

immediately before the wrongful removal or retention have already been seized by 

one of the parties, the court or central authority that receives the information 

mentioned in paragraph 6 must notify it to the parties and invite them to make 

submission to the court, in accordance with national law, within three months of the 

date of notification so that the court can examine the question of custody of the child. 

Without prejudice to the rules on jurisdiction contained in this Regulation, the court 

shall close the case if no submissions have been received by the court within the time 

limit. 

8.  Notwithstanding a judgment of non-return pursuant to Article 13 of the 1980 

Hague Convention, any subsequent judgment which requires the return of the child 

issued by a court having jurisdiction under this Regulation shall be enforceable in 

accordance with Section 4 of Chapter III below in order to secure the return of the 

child.” 

55.  Pursuant to Article 40(1)(b) of the Regulation, its section 4 applies to 

“the return of a child entailed by a judgment given pursuant to 

Article 11 (8). Article 42 in section 4 provides as follows: 

Article 42 

“1.  The return of a child referred to in Article 40(1)(b) entailed by an enforceable 

judgment given in a Member State shall be recognised and enforceable in another 

Member State without the need for a declaration of enforceability and without any 

possibility of opposing its recognition if the judgment has been certified in the 

Member State of origin in accordance with paragraph 2. 

Even if national law does not provide for enforceability by operation of law, 

notwithstanding any appeal, of a judgment requiring the return of the child mentioned 

in Article 11(b)(8) the court of origin may declare the judgment enforceable. 

2.  The judge of origin who delivered the judgment referred to in Article 40(1)(b) 

shall issue the certificate referred to in paragraph 1 only if: 

(a)  the child was given an opportunity to be heard, unless a hearing was considered 

inappropriate having regard to his or her age or degree of maturity; 
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(b)  the parties were given an opportunity to be heard; and 

(c)  the court has taken into account in issuing its judgment the reasons for and 

evidence underlying the order issued pursuant to Article 13 of the 1980 Hague 

Convention. 

In the event that the court or any other authority takes measures to ensure the 

protection of the child after its return to the State of habitual residence, the certificate 

shall contain details of such measures. 

The judge of origin shall of his or her own motion issue that certificate using the 

standard form in Annex IV (certificate concerning the return of child(ren)). 

The certificate shall be completed in the language of the judgment.” 

Article 47 

“1.  The enforcement procedure is governed by the law of the Member State of 

enforcement. 

2.  Any judgment delivered by a court of another Member State and declared to be 

enforceable in accordance with Section 2 or certified in accordance with Article 41(1) 

or Article 42(1) shall be enforced in the Member State of enforcement in the same 

conditions as if it had been delivered in that Member State. 

In particular, a judgment which has been certified according to Article 41(1) or 

Article 42(1) cannot be enforced if it is irreconcilable with a subsequent enforceable 

judgment.” 

Article 60 

“In relations between Member States, this Regulation shall take precedence over the 

following Conventions in so far as they concern matters governed by the Regulation: 

... 

 

(e) the Hague Convention of 25 October 1980 on the Civil Aspects of International 

Child Abduction.” 

3.  Austrian law relating to the enforcement of custody decisions 

56.  The enforcement of custody decisions is based on section 110 of the 

Non-Contentious Proceedings Act (Außerstreitgesetz). This provision 

applies also to the enforcement of decisions under the Hague Convention 

and, according to the Supreme Court’s case-law, to the enforcement of 

return orders under Article 11(8) of the Brussels IIa Regulation. 

Section 110(1), taken in conjunction with section 79(2), provides for the 

imposition of fines or imprisonment as coercive measures for contempt of 

court. As more lenient measures the court may also reprimand a party or 

threaten to take coercive measures. 

Section 110(2) allows for the use of reasonable direct coercion. Direct 

coercion may only be applied by court organs and is in practice entrusted to 

specially trained bailiffs. 
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Section 110(3) provides that the court may refrain from continuing with 

the enforcement if and as long as it constitutes a risk for the well-being of 

the minor. 

The Government argued that in accordance with the CJEU ruling of 

1 July 2010, the courts were not entitled to rely on section 110(3) of the 

Non-Contentious Proceedings Act to review a return order on the merits or 

to examine whether there were reasons for granting a stay of enforcement, 

even if it was alleged that there had been a change in circumstances, as it 

was exclusively within the competence of the courts of the State of origin to 

rule on a request for a stay of a return order given under Article 11(8) of the 

Brussels IIa Regulation. In the context of the enforcement of a return order 

under that Regulation, the scope of application of section 110(3) of the Non-

Contentious Proceedings Act was limited to cases in which the act of 

enforcement in itself endangered the minor’s well-being because of an acute 

danger to the child arising during the removal (for instance on account of 

strong resistance by or acute health problems of the minor concerned). 

COMPLAINT 

57.  The applicants complained under Article 8 of the Convention that 

the Austrian courts’ decisions had violated their right to respect for their 

family life. In particular, they argued that the Austrian courts had limited 

themselves to ordering the enforcement of the Italian court’s return order 

and had not examined their argument that the first applicant’s return to Italy 

would constitute a serious danger to her well-being and lead to the 

permanent separation of mother and child. They submitted, in particular, 

that the first applicant had not had any contact with her father since mid-

2009 and did not speak Italian, while her father did not speak German. 

Moreover, they claimed that the second applicant would not be able to 

accompany the first applicant to Italy or to exercise any access rights as 

criminal proceedings for child abduction were pending against her in Italy. 

The applicants acknowledged that the position taken by the Austrian 

courts corresponded to the legal view expressed by the CJEU in its ruling of 

1 July 2010 but asserted that the Austrian courts’ failure to examine their 

arguments against the enforcement of the return order had nevertheless 

violated Article 8 of the Convention. As regards the possibility of raising 

their arguments before the Italian courts, the applicants submitted, in 

particular, that they had already done so to no avail with regard to the 

Venice Youth Court’s judgment of 10 July 2009, and that they had not 

appealed against the judgment of 23 November 2011 or requested that its 

enforcement be stayed for lack of financial resources. They claimed that 

representation by counsel was obligatory in such proceedings before the 
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Italian courts. However, they had exhausted their financial means and did 

not qualify for legal aid in Italy. 

THE LAW 

58.  The applicants complained that the Austrian courts’ decisions 

ordering the enforcement of the Italian courts’ return order had violated 

their right to respect for their family life. They relied on Article 8 of the 

Convention, which, in so far as relevant, reads as follows: 

“1.  Everyone has the right to respect for his private and family life, ... 

2.  There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society 

in the interests of national security, public safety or the economic well-being of the 

country, for the prevention of disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others.” 

A.  The parties’ submissions 

1.  The Government 

59.  The Government gave a brief description of the legal framework 

applicable in the present case. They highlighted that in relations between 

EU member States the Brussels IIa Regulation took precedence over the 

Hague Convention pursuant to Article 60(e) of the said Regulation. Where 

the courts of a State to which a child had been wrongfully removed had 

initially refused a return under Article 13(b) of the Hague Convention on the 

ground that it would entail a grave risk for the child, the courts of the State 

of origin could nevertheless issue a return order under Article 11(8) of the 

Brussels IIa Regulation if they came to a different assessment. If the 

enforceability of the return decision was certified pursuant to Article 42 of 

the Brussels IIa Regulation by the State of origin, the decision was 

“enforceable in another member State without the need for a declaration of 

enforceability and without any possibility of opposing its recognition.” 

60.  The Government observed that under the Brussels IIa Regulation, 

the Austrian courts were not entitled in the present case to examine the 

merits of the return order to be enforced. They had no margin of 

appreciation at all in that respect. The CJEU’s ruling of 1 July 2010 had 

made it clear that any examination of the merits of the return order, 

including the question whether a return would endanger the child’s well-

being, was the exclusive preserve of the courts of the State of origin, namely 

the Italian courts in the present case. The latter were also competent to rule 

on a possible request for a stay of the enforcement. 
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61.  Turning to the question of the responsibility of Austria under the 

Convention, the Government, referring to the Court’s judgment in 

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland [GC], 

(no. 45036/98, § 155 et seq., ECHR 2005-VI), reiterated that there was a 

presumption that a State which had merely complied with the legal 

obligations incumbent on it as a result of its membership in an international 

organisation had not violated its obligations under the Convention if the 

protection of fundamental rights provided by the international organisation 

concerned was equivalent to that provided by the Convention. The Court 

had previously found the fundamental rights protection in EU law, with 

particular regard to the role of the CJEU (formerly the ECJ), to be 

equivalent to the protection provided by the Convention (see Bosphorus 

Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, § 165). 

62.  The Government repeated that in the present case the CJEU, upon 

the Austrian Supreme Court’s request for a preliminary ruling, had 

interpreted the Brussels IIa Regulation in such a way that the Austrian 

courts had been completely prevented from reviewing the return order 

issued by the Venice Youth Court pursuant to Article 11(8) of the Brussels 

IIa Regulation. The case was comparable to the Bosphorus Hava Yolları 

Turizm ve Ticaret Anonim Şirketi case, in which the Court had not found 

any dysfunction in the mechanism for supervising compliance with the 

rights guaranteed by the Convention. It had to be distinguished from other 

cases in which the Court had examined a Contracting State’s responsibility 

under the Convention despite the fact that the State had fulfilled its 

obligations under EU law (see, M.S.S. v. Belgium and Greece [GC], 

no. 30696/09, § 339, ECHR 2011, and Michaud v. France, no. 12323/11, 

§ 114, 6 December 2012). 

63.  Conceding that the enforcement of the return order pursuant to the 

Brussels IIa Regulation would amount to an interference with the 

applicants’ right to respect for their “family life” within the meaning of 

Article 8 § 1 of the Convention, the Government asserted that it was 

nevertheless justified under the second paragraph of that Article. Owing to 

the application of EU law as described above, the Austrian courts had not 

been in a position to examine whether that interference was also “necessary 

in a democratic society” within the meaning of Article 8 § 2 of the 

Convention. In this context the Government noted that, for its part, the 

Venice Youth Court had examined the question whether the first applicant’s 

return would entail a grave risk for her within the meaning of Article 13(b) 

of the Hague Convention and had answered that question in the negative. 

However, the applicants had not appealed against the Venice Youth Court’s 

return order of 23 November 2011. 
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2.  The applicants 

64.  The applicants submitted first and foremost that the enforcement of 

the first applicant’s return to her father in Italy would cause her serious 

psychological harm and would constitute a gross violation of the right of 

both applicants to respect for their family life. They repeated that the first 

applicant was by now a six-year-old child who did not speak Italian and had 

not seen her father since mid-2009, when he had stopped visiting her in 

Austria without any apparent reason. Moreover, they pointed out that from 

May 2008 to July 2009 both applicants had resided in Austria with the 

approval of the Venice Youth Court which in its decision of 23 May 2008 

had lifted the travel ban in respect of the first applicant and authorised her to 

reside with her mother in Austria. It was only by the judgment of 10 July 

2009 that the Venice Youth Court had ordered the child’s return for the first 

time. Consequently, the second applicant had built a new life in Austria. She 

was living with a new partner with whom she had a now two-year-old son. 

It was therefore impossible for her to relocate to Italy. Moreover, she would 

not be able to follow her daughter to Italy, as criminal proceedings in which 

she might face a term of imprisonment were pending against her. 

65.  For their part, the applicants argued that reference to the Court’s 

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi judgment (cited 

above) was not conclusive. In the Bosphorus case, the European Court of 

Justice (formerly the ECJ, now the CJEU) had thoroughly examined the 

question of a possible violation of the fundamental rights of Bosphorus 

Airways in its judgment of 30 July 1996 (C-84/95). In contrast, in the 

present case the CJEU had not examined whether enforcement of the first 

applicant’s return would violate her and her mother’s rights guaranteed by 

the Convention. It had only dealt with the questions of the interpretation and 

application of the Brussels IIa Regulation. There had thus not been 

“equivalent protection” of the applicants’ Convention rights by the CJEU. 

66.  In its turn, the Venice Youth Court had dealt inadequately with the 

question of the first applicant’s well-being. In particular, it had failed to 

obtain an expert opinion and had not considered the detrimental effects 

which the first applicant’s forced return could have on her. The applicants 

had not appealed against the return order of 23 November 2011 because of 

lack of financial means. They had not made a request for a stay of 

enforcement either, as a similar request in respect of the return order of 

10 July 2009 had been unsuccessful. In conclusion, the applicants asserted 

that to accept that the Austrian courts did not have to carry out any scrutiny 

of whether the first applicant’s return to Italy would violate their right to 

respect for their family life was to deprive them of any protection of their 

Convention rights. 
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3.  The Italian Government, third-party intervener 

67.  The Italian Government submitted a number of clarifications. Firstly, 

they pointed out that although the applicants had failed to appeal against the 

Venice Youth Court’s judgment of 23 November 2011, they still had the 

opportunity under Article 742 of the Italian Code of Civil Procedure to 

request a review of the return order, if there was any relevant change of 

circumstances. They confirmed that legal representation was required in 

such proceedings but noted that legal aid was available. Secondly, they 

contested the applicants’ assertion that the first applicant’s return to Italy 

would lead to a permanent separation from her mother, the second 

applicant, without a possibility for the latter to exercise her access rights: 

while confirming that two sets of criminal proceedings, one concerning 

charges of child abduction, were pending against the second applicant, they 

asserted that no arrest warrant had been issued against her and that she did 

not risk deprivation of liberty. 

68.  The Italian Government further submitted that in their view the 

Austrian courts had acted with regard to the interests of the child. 

B.  The Court’s assessment 

69.  The Court notes at the outset that the present case concerns 

proceedings relating to the enforcement of the Venice Youth Court’s return 

orders under Article 11(8) of the Brussels IIa Regulation. In a first judgment 

of 10 July 2009 the Venice Youth Court ordered the first applicant’s return 

to Italy to reside with her mother, if the latter wished to relocate with her, 

or, alternatively, her return in order to reside with her father. However, that 

judgment was subsequently replaced by the same court’s judgment of 23 

November 2011, which transferred sole custody of the first applicant to her 

father and ordered her return to Italy to reside with her father. The Court’s 

examination will therefore concentrate on the enforcement of the second 

return order, which is currently pending. 

1.  Was there an interference? 

70.  It is not in dispute that the Austrian courts’ decisions ordering the 

enforcement of the Venice Youth Court’s return orders interfered with the 

applicants’ right to respect for their family life within the meaning of 

Article 8 of the Convention. 

71.  Such interference violates Article 8 unless it is “in accordance with 

the law”, pursues one or more of the legitimate aims referred to in 

paragraph 2 of that Article, and is “necessary in a democratic society” to 

achieve the aim or aims concerned. 
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2.  Was the interference in accordance with the law? 

72.  In the present case the decisions ordering the enforcement of the 

Venice Youth Court’s return orders were based on Article 42 of the Brussels 

IIa Regulation. The said Regulation is directly applicable in Austrian law. 

The Court therefore concludes that the interference was “in accordance with 

the law”. 

3.  Did the interference have a legitimate aim? 

73.  Furthermore, the Court considers that the interference, which was 

aimed at reuniting the first applicant with her father, pursued one of the 

legitimate aims set out in the second paragraph of Article 8, namely the 

protection of the rights of others. Furthermore, the Court reiterates that 

compliance with European Union law by a Contracting Party constitutes a 

legitimate general-interest objective (see, Bosphorus, cited above, § 150-

151, and Michaud, cited above, § 100). 

4.  Was the interference necessary? 

74.  In respect of the necessity of the interference, the respondent 

Government submitted that the Austrian courts had merely fulfilled the 

obligations flowing from Austria’s membership in the European Union. All 

they had done was to apply the relevant provisions of the Brussels IIa 

Regulation, as interpreted by the CJEU in its preliminary ruling of 1 July 

2010. Relying on the Court’s Bosphorus Hava Yolları Turizm ve Ticaret 

Anonim Şirketi judgment (cited above, §§ 152-156), they contended that 

Austria must be presumed to have complied with the requirements of the 

Convention, as the protection of fundamental rights by the EU was 

“equivalent” to the protection provided by the Convention. 

75.  For their part, the applicants contested that there had been 

“equivalent protection” in the present case. They argued, in particular, that, 

in contrast to the Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi 

case, the CJEU had not addressed the question of a possible violation of 

their rights guaranteed by the Convention. 

76.  The Court has recently summarised the relevant case-law as follows 

(see Michaud, cited above, §§ 102-104): 

“102.  The Court reiterates that absolving the Contracting States completely from 

their Convention responsibility where they were simply complying with their 

obligations as members of an international organisation to which they had transferred 

a part of their sovereignty would be incompatible with the purpose and object of the 

Convention: the guarantees of the Convention could be limited or excluded at will, 

thereby depriving it of its peremptory character and undermining the practical and 

effective nature of its safeguards. In other words, the States remain responsible under 

the Convention for the measures they take to comply with their international legal 

obligations, even when those obligations stem from their membership of an 
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international organisation to which they have transferred part of their sovereignty (see 

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, § 154). 

103.  It is true, however, that the Court has also held that action taken in compliance 

with such obligations is justified where the relevant organisation protects fundamental 

rights, as regards both the substantive guarantees offered and the mechanisms 

controlling their observance, in a manner which can be considered at least equivalent 

– that is to say not identical but “comparable” – to that for which the Convention 

provides (it being understood that any such finding of “equivalence” could not be 

final and would be susceptible to review in the light of any relevant change in 

fundamental rights protection). If such equivalent protection is considered to be 

provided by the organisation, the presumption will be that a State has not departed 

from the requirements of the Convention when it does no more than implement legal 

obligations flowing from its membership of the organisation. 

However, a State will be fully responsible under the Convention for all acts falling 

outside its strict international legal obligations, notably where it has exercised State 

discretion (see M.S.S. cited above, § 338). In addition, any such presumption can be 

rebutted if, in the circumstances of a particular case, it is considered that the 

protection of Convention rights was manifestly deficient. In such cases, the interest of 

international cooperation would be outweighed by the Convention’s role as a 

“constitutional instrument of European public order” in the field of human rights (see 

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, §§ 152-158, 

and also, among other authorities, M.S.S., cited above, §§ 338-340). 

104.  This presumption of equivalent protection is intended, in particular, to ensure 

that a State Party is not faced with a dilemma when it is obliged to rely on the legal 

obligations incumbent on it as a result of its membership of an international 

organisation which is not party to the Convention and to which it has transferred part 

of its sovereignty, in order to justify its actions or omissions arising from such 

membership vis-à-vis the Convention. It also serves to determine in which cases the 

Court may, in the interests of international cooperation, reduce the intensity of its 

supervisory role, as conferred on it by Article 19 of the Convention, with regard to 

observance by the States Parties of their engagements arising from the Convention. It 

follows from these aims that the Court will accept such an arrangement only where 

the rights and safeguards it protects are given protection comparable to that afforded 

by the Court itself. Failing that, the State would escape all international review of the 

compatibility of its actions with its Convention commitments.” 

77.  Applying these principles in the present case, the Court reiterates, 

firstly, that it has already found that the protection of fundamental rights 

afforded by the European Union is in principle equivalent to that of the 

Convention system as regards both the substantive guarantees offered and 

the mechanisms controlling their observance. In respect of the latter aspect, 

the Court had particular regard to the role of the European Court of Justice 

(see Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, 

§§ 160-165, and Michaud, cited above, §§ 106-111). 

78.  Consequently, the presumption of Convention compliance will apply 

provided that the Austrian courts did no more than implement the legal 

obligations flowing from Austria’s membership of the European Union, 

without exercising any discretion, when ordering the enforcement of the 

Venice Youth Court’s return order of 23 November 2011. Thus, it remains 
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to be examined whether there are any circumstances in the present case 

capable of rebutting the presumption of Convention compliance. 

79.  As noted above, the decisions ordering the enforcement of the 

Venice Youth Court’s judgment were based on Article 42 of the Brussels 

IIa Regulation, which provides that a certified judgment ordering a child’s 

return under Article 11(8) of the Regulation “shall be recognised and 

enforceable in another Member State without the need for a declaration of 

enforceability and without any possibility of opposing its recognition.” That 

provision leaves no discretion to the courts of the State of enforcement. 

80.  In this connection, the Court notes that under Article 42(2) of the 

Brussels IIa Regulation, the court ordering a child’s return under 

Article 11(8) of the Regulation shall issue a certificate of enforceability only 

if the parties have been heard, as well as the child – if appropriate in view of 

its age and maturity – and if the reasons for and the evidence underlying a 

previous refusal of return under Article 13 of the Hague Convention have 

been taken into account. In other words, in a context like the present one, 

the court ordering the return has to have made an assessment of the question 

whether the return will entail a grave risk for the child. 

81.  Moreover, the Court observes that the Supreme Court duly made use 

of the control mechanism provided for in European Union law in that it 

asked the CJEU for a preliminary ruling in the first set of proceedings 

concerning the enforcement of the Venice Youth Court’s judgment of 

10 July 2009. The CJEU ruling of 1 July 2010 made it clear that where the 

courts of the State of origin of a wrongfully removed child had ordered the 

child’s return under Article 11(8) of the Brussels IIa Regulation and had 

issued a certificate of enforceability under Article 42 of that Regulation, the 

courts of the requested State could not review the merits of the return order, 

nor could they refuse enforcement on the ground that the return would entail 

a grave risk for the child owing to a change in circumstances since the 

delivery of the certified judgment. Any such change had to be brought 

before the courts of the State of origin, which were also competent to decide 

on a possible request for a stay of enforcement. 

82.  The Court therefore accepts that the Austrian courts could not and 

did not exercise any discretion in ordering the enforcement of the return 

orders. Austria has therefore done no more than fulfil the strict obligations 

flowing from its membership of the European Union. 

83.  The Court therefore agrees with the respondent Government that the 

present case has to be distinguished from M.S.S. v. Belgium and Greece 

(cited above, §§ 339-340). In that case the Court, when examining the 

responsibility of Belgium under the Convention, found that Belgium had 

discretion under the Dublin II Regulation to decide whether or not to make 

use of the “sovereignty clause” contained in that Regulation and 

consequently to examine the asylum application and refrain from 

transferring the applicant to Greece if they considered that that country was 
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not fulfilling its Convention obligations. The present case also differs from 

Michaud, in which the Court found that the presumption of equivalent 

protection had been rebutted in the circumstances of the case, in particular 

on account of the fact that the control mechanism provided for in European 

Union law had not been fully brought into play, as the French Conseil 

d’Etat had refused to request a preliminary ruling from the CJEU on the 

alleged violation of the applicant’s Convention rights (see Michaud, cited 

above, § 115). 

84.  The Court will now turn to the applicants’ argument that nonetheless 

the presumption of equivalent protection (and consequently the presumption 

of Convention compliance) has been rebutted in the specific circumstances 

of the present case. They asserted in particular that, in contrast to the 

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi case, the CJEU 

had not dealt with the alleged violation of their Convention rights. 

85.  The Court notes, firstly, that in its ruling of 1 July 2010 the CJEU 

dealt extensively with the applicability and interpretation of the relevant 

provisions of the Brussels IIa Regulation against the factual background of 

the applicants’ case. The Court notes that the Regulation in issue in the 

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi judgment 

provided a direct basis for the impounding of an aircraft by the Irish 

authorities, without involving decisions by the authorities of other EU 

member States. In contrast, the Brussels IIa Regulation contains rules on the 

distribution of jurisdiction between EU member States, inter alia, in matters 

of parental responsibility, including matters of child abduction, and rules on 

the mutual recognition and enforcement of decisions in this field between 

member States. The CJEU was called upon to interpret the Brussels IIa 

Regulation and to clarify the scope of jurisdiction of the Italian courts on the 

one hand and the Austrian courts on the other. It follows that the present 

case differs from the Bosphorus case in that the CJEU was not required to 

rule on the alleged violation of the applicants’ fundamental rights. However, 

the CJEU made it clear that within the framework of the Brussels IIa 

Regulation it was for the Italian courts to protect the fundamental rights of 

the parties involved. Consequently, the applicants’ rights have to be asserted 

before the Italian courts. 

86.  The Court is therefore not convinced by the applicants’ argument 

that to accept that the Austrian courts must enforce the return order of 

23 November 2011 without any scrutiny as to its merits would deprive them 

of any protection of their Convention rights. On the contrary, it follows 

from the considerations set out above that it is open to the applicants to rely 

on their Convention rights before the Italian Courts. They have thus far 

failed to do so, as they did not appeal against the Venice Youth Court’s 

judgment of 23 November 2011. Nor did they request the competent Italian 

court to stay the enforcement of that return order. However, it is clear from 

the Italian Government’s submissions that it is still open to the applicants to 
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raise the question of any changed circumstances in a request for review of 

the return order under Article 742 of the Italian Code of Civil Procedure, 

and that legal aid is in principle available. Should any action before the 

Italian courts fail, the applicants would ultimately be in a position to lodge 

an application with the Court against Italy (see, for instance Šneersone and 

Kampanella v. Italy, no. 14737/09, 12 July 2011, concerning complaints 

under Article 8 of the Convention in respect of a return order issued by the 

Italian courts under the Brussels IIa Regulation). 

87.  In sum, the Court cannot find any dysfunction in the control 

mechanisms for the observance of Convention rights. Consequently, the 

presumption that Austria, which did no more in the present case than fulfil 

its obligations as an EU member State under the Brussels IIa Regulation, 

has complied with the Convention has not been rebutted. 

88.  Finally, the Court notes that the application was communicated 

under Article 8 and also under Article 3 of the Convention. However, in the 

light of the parties’ observations and the comments of the third-party 

Government, the Court finds that it does not raise an issue under Article 3. 

89.  The Court concludes that the application is manifestly ill-founded 

and must be rejected in accordance with Article 35 §§ 3 (a) and 4 of the 

Convention. 

For these reasons, the Court by a majority 

Declares the application inadmissible. 

 Søren Nielsen Isabelle Berro-Lefèvre 

 Registrar President 


